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JUDICIAL INVESTIGATION COMMISSION
City Center East - Sulte 1200 A
4700 MacCorkle Ave., SE
Charleston, West Virginia 25304

(304) 558-0169 » FAX $304) 558-0831
' July 23,2018

The Honotable Elizabeth D, Walker, Justice
Supreme Courtt of Appeals of West Virginia
Capitol Complex

Building One, Room E-302

Charleston, West Virginia 25305

In re: Complaint No, 41-2018
Dear Justice Walker:

On July 20, 2018, the Judicial Investigation Commission was presented with a
complaint filed against you by Judicial Disciplinary Counsel. The complaint alleged potential
violations of Rules 1.1, 1.2, 1.3, 3.13 and 3.15 of the Code of Judicial Conduct pertaining to
the justices” practice of buying lunches on a State purchasing card while at work at the
Capitol on argument docket and administrative conference days. The facts giving rise to the
complaint are as follows: Prior to 2012, the Court began each argument day at 10:00 a.m. and
recessed for funch from 12:30 to 2:00 p.m. Thereafter, the Court would resume its worl on
the bench until the docket was complete. Afterward, the Court held conference to decide that
day’s cases. On days where there was an all-day administrative conference, the Court also
took a lunch break in the middle of the day.

Beginning in January 2012, the Court, then comprised of Justices Davis, Workman,
Ketchum, McHugh, and Benjamin, informally changed the schedule on argument days by
ceasing the 12:30 pm. to 2:00 p.m. lunch break. Instead, the Court opted to stay on the
bench until the docket was completed. The Court then tmmediately began the decision
conference and held a working lunch paid for by the Court, Lunches were also provided for
visiting cireuit court judges who filled in for justices conflicted off specific cases. With
respect to all day administrative conferences, the Court also elected to have a working lunch,
The Court also provided lunches for various court employees who had to remain at their
posts and copy, type and/or retrieve documents for the Justices while they were on the bench
ot in conference.

According to Justices Davis, Workman, Ketchum and Benjamin, the change to a
waorking lunch was brought about for several reasons, First, litigants, lawyers and other court
participants who came from all aver the state did not have to wait while the Court broke for a
90 minute lunch during argument docket days but would instead be able to begin their travel
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home much earlier. Second; the practice proved more convenient for visiting judges who
coufd refurn to thejr cireuit the samie day and perhaps engage in some work there. Third,
gliminating the luhch bréak during arguient and administrative conference days alse allowed
the Justices and certain staff additional time to work on research, writinig and bthier Court
matters, Fourth; the practice proved more efficlent since the justices and staff members were
no longer at the miercy of restaurants and traffic as to their ability to return to work in a
timely maiiner,

You wete electéd 16 the bench in May 2016, and took office on January 1, 2017. By
that time, the custom of a paid working lunch on argument docket and admindstrative
corferenice days had been in effect for four years, was well known throughout the Coust
system, and no one-hatl ever questicned the cotrectness of the policy, Consequently, whén
you took the berch, yoil likewise partook in the paid working lunches,

In mid-Fall 2017, you decided to refmburse the Court for your lunches — not because.
you believe you did atrything wrong but because of & promise you made to yourself before
takirig nff' ¢¢ that you would limit the amount of public moiey tldt you would use for
expenses.” You made a gf;ncral verbal Tnquiry as to whether it was poss:ble 1o compute the
2017 Junch expenses atfibuted 0 yourr assistant and you afd you were told that it was tao.
difficult to doso. Youdid not document your inquiry or the response.

: In December 2017, the Cour, for the first time, was asked about paid lunchies in a
FOIA requestfrom a locdl television réporter, The Court’s Finance Ditector was {asked with
gatheiing the information about the Junches. By erhall dated Decginber 20, 2017, you asked
the Finance Dirgetor to inform you on how mich the Court paid over the past yearfor the
[unches fn-question and thet you would be “writing a4 personal check . . . for 1/5 ofthe total”
On December29, 2017, you gave the then court administrator a t:hcck fbl $2,019.24

 Onorabout Apeil 18; 2018, Judicial Disciplinary Counse! opened a complaint against
you alleging the aforementioned facts and potential Code violations, By letter dated May 4,
2018, you denied violating the Code of Judicial Conduct. You were also voluntarily
interviewed by Judicial Disciplinary Counsel on.May 23, 2018. You stated that when you -
6ok the bench you had no reasor to question the practice of providing hinches to Justices
angd staff since it “seemed to be wetl-established”. and “neither controversial nor disputed by any
members of the Court” Youalso stated:

£ Acearding o you, after you were elected you madde o personial decision. never 10 seek reimbuorsement for miteage or
1neal travel expenses. You elso have never “driven oud will not drive a state cor Tor any purpose.” Yoo * deulumd the
ifer made. by the Court Administrator in 2016 for the Caurt to purchase my judiciel robe aud to provide & computer
wnd printer ro| nw hiome oifice.” You also “personally paid for all eafering expenses nssecinted with my swearing In
ceremony. .

* From ,[ammry 4, 2017, throigh November 14, 2017, the Court purchased lunches for the Justices and various staff
members. for @ wia! of approximarely 602 hinches on 52 separate dtys fram some upscale Chsrleston réstaurints and
spent a total of ﬂppmmmc\(dy $10,096.20. The aversge whh tip included cost approximately $16.77 per meal. You
dctually only parlivipated: in 46 of (he paid lusches with your last Hine oceurring on or abaut Qetober 31, 2087, [fyou
hed instead  repaid the average price spent per feal for the 46 meals you purchased, you would have repaid
approximately $771.42 Tor yqursclf and an additional $771.42 for your asistant for a'total of $1,542.84,

WALKER 2




The Honerabde Flisabedr £ Motk Justice

hy 33 2

RN B

Page Yai d

REW

{ was generally aware - as o resuly off my background in employment Jaw -
thut employer provided meals on an employer’s premises that are provided
“fur the convenience of the emplover” are not considered income under
federal tax Taw (20 U.S.C, § 1193 Admitedhy. | did not research whether the
praciice was resiricted by state faw. .. am vnaware ol any law or regulation
prohibiting the Court from providing lsnches w Justices and statf oo days
when we worked through the Junch hour. On those days, It is necessary for
key staff to work through bunch in order for gs Lo do our work.

tdoreover. 1 have no personal knowledge of the origingd decision to provide
Court-paid lunches, Hlowever, as stated in one of the Courts racent responses
10 a requast under the Freedom of fnformation Act (FOTA). “the Court has in
recent years chosen to remain on the bench without a lunch break until all
arpuments are concluded as a convenience to litigants and  awyers,
Thereafter, & working lunch allows the Court to fnish consideration of the
cases and other adminisivaiive maters.”” [ recall the Count’s practive some
years age of tuking a lunch break of unpredictable fenpth on wrgument days,
which on occasion resulied in inconvenience for counsel whase cases were
nal taken up prior to the break, Thas, o . . | helieve that Courl-provided
tunches benefitied the public by enabling the Cowrt (o continue and gomplels
its work prompily.

fev sipplying the forcgoing facts 1o the alleged Rule vielations, the Commission finds
that there I8 no probable cause (o believe that you violsted any provisions of the Code of
Judicial Conduct. You had no involvement in the original decision te provide working
lunehes on argument and administrative conference days and you had no reason to challenge
the practice at the time you took office because i was well-known and well-established
praciice although it bad never been reduced to writhg, As no Rarther action bs warranted, the
complaing against you is dismissed, and the fike in this matter has been closed,

Sincerely,

‘ " Romld E. Wilson C hairperson

Judictal Investigation Commission

Complant No 43-201%
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